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capacity is the time when the will is made. A will made by an
infant or by a lunatic cannot be validated by subsequent events.
No will can be valid unless it is valid when made. On principle
it makes no difference that the subsequent event consists in a
change of domicil to a new country where the law has a more
favourable rule for capacity. For instance:

A domiciled Hungarian, twenty-two years of age, and therefore
lacking testamentary capacity by Hungarian law, makes a will, but
ultimately dies domiciled in England.

It is submitted that the will is void. What is invalid for incapa-
city in its origin can scarcely be automatically validated by the
change of domicil. If5 on the other hand,

a domiciled German, sixteen years of age, makes a will, as he is per-
mitted to do by German law, but ultimately dies domiciled in England,1

it is submitted that the will is valid. In fact it is difficult to
disagree with the view that testamentary capacity, in the sphere
of both internal law and private international law, is governed
by the lex domicilii of the testator at the time when the will is
made,2

Different considerations apply to the question of capacity Powers of
to exercise a testamentary power of appointment given by an ^^nd
English instrument to an appointor domiciled abroad. The ob- capacity
vious principle here is that, just as in the case where a testator
disposes of his own property, capacity must be tested by the
law of the appointor's domicil. There is indeed no doubt
that, if the rule of this law on the matter is satisfied, the
appointment is good. It is enough, whether the power is general
or special, that the appointor is of full capacity by his own lex
domicilii) even though he is incapable by the law that governs
the instrument by which the power was created.3 But this does
not conclude the matter. As will be seen when the question of

1   Martin Wolff, s. 557.

2  Theobald on Wills (xoth ed. by J. H. C. Morris), p. 3; Burge (ist ed.),
iv. 580, stated the rule to be that in the event of a change of domicil the testator
must have capacity both at the time of making the will and at death. Graveson,
on the other hand, suggests that the courts might be satisfied if the testator was capax
either at the date of making the will or at the time of death; op. cit., p. 267. Cp. the
case of a legatee, infra, p. 562.

3  Iff re LewaFs Settlement Trusts, [1918] 2 Ch. 391, where a testamentary
exercise by a domiciled Frenchwoman aged nineteen was upheld. But the English
instrument of creation provided that the appointment should be made by will
'executed in such manner as to be valid according to the law of the appointor's
domicil.
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